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ABSTRACT

Were India to be a party to the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT), international law would require it to disarm its nuclear
weapons under Article I of that treaty. As a non-signatory to the NPT,
however, India has never been under a conventional international law
obligation to refrain from acquiring, or to give up its possession of, nuclear
arms. Yet an increasing number of scholars have argued that certain
provisions of the NPT, including the obligation set out in Article II, have
become additionally binding in customary international law. If this is the
case, India could find itself legally required to disarm its nuclear weapons,
irrespective of the fact that it is not bound by the NPT directly. This article
examines whether the prohibition on the possession of nuclear arms for all
but the officially sanctioned NPT nuclear powers has indeed taken on a
customary international law status. It is argued that this is probably not
the case, though it is true that a credible argument can be made in support
of the existence of such a customary norm. However, it is contended that
even if NPT Article 1l does have additional binding force in custom, India
has acquired the status of a ‘persistent objector’ state and thus nonetheless
retains its legal right to possess nuclear weapons.
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I. INTRODUCTION

India, along with a handful of other states, is in the peculiar position of
being defined under the Treaty on the Non-Proliferation of Nuclear Weapons
(NPT)! as a ‘non-nuclear weapons state’ (NNWS), while at the same time being
in possession of nuclear weapons. Under Article II of the NPT, all NNWS are
required to refrain from acquiring such weapons.? In an attempt to curb nuclear
proliferation in 1968 (while pragmatically recognising that the nuclear genie
would not go back into the lead-lined bottle for those states that already had the
bomb), the NPT conferred the right to possess nuclear weapons upon only the
five ‘nuclear weapons states’ (NWS) that were in possession of such weapons
prior to the treaty’s drafting. As a comparatively ‘new’ nuclear power, India is
not a member of this sacred club.

One might therefore initially assume that India’s possession of nuclear
weapons is in breach of international law. However, India has always been and
remains a non-signatory to the NPT and, as such, India is not, and has never been,
bound by that treaty. Put simply, the obligation to refrain from acquiring nuclear
weapons does not apply to India under treaty law, because India is not a party to
the relevant treaty.?

1 Treaty onthe Non-Proliferation of Nuclear Weapons, 1970, 729 U.N.T.S. 161 [Hereinafter,
'NPT'].
Article I, NPT, Infra note 28.

On the basis of the rule that treaties do not directly bind non-parties. See Vierna
Convention on the Law of Treaties, 1969, 1155 U.N.T.S. 331, Article 34 of which provides
that ‘{a] treaty does not create either obligations or rights for a third State without its
consent.”
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The NPT is often said to represent the ‘cornerstone’ of international law’s
system of nuclear non-proliferation, but it is the cornerstone of a building that India
has never entered. The recent Agreement for Cooperation Between the Government
of the United States of America and the Government of India Concerning Peaceful
Uses of Nuclear Energy('123 Agreement’)® does to an extent bring India in from
the nuclear wilderness,® thus setting it somewhat apart from the three other
‘outsider’ nuclear powers: Israel, Pakistan and the Democratic People’s Republic
of Korea (DPRK). Nonetheless, it is clear that the Indo-US deal does not impose
NPT obligations on India even indirectly. India continues to operate outside of
the NPT regime’ and, as such, is not bound by the obligation in NPT Article II.
Clearly, there is no treaty-based international law requirement for India to disarm
its nuclear weapons.

It is increasingly being argued by some scholars, however, that certain
provisions of the NPT have additionally acquired binding force through their

4 See for example, DanieL H. Joyner, INTERNATIONAL LAW AND THE PROLIFERATION OF
WEeAPONS oF Mass DestrucTion 8 (2009) [Hereinafter, “Joyner”]; John Simpson, The
Future of the NPT in NatHaN Busch aNp DanigL H. Joyner (eds) CompaTing WEAPONS
or Mass DestrucTion: THE Future oF INTERNATIONAL NONPROLIFERATION Pouicy 45,
46 (2009); Masahiko Asada, The Treaty on the Non-Proliferation of Nuclear Weapons and
the Universalisation of the Additional Protocel, 16 JournaL or CONFLICT AND SECURITY LAw
3, 3 (2011); Winston Nagan and Erin Slemmens, National Security Policy and Ratification
of the Comprehensive Test Ban Treaty, 32 HousToN JoURNAL oF INTERNATIONAL Law 1, 40
(2009-2010); Fact Sheet: Nuclear Non-Proliferation Treaty, 2 United States Department of
State Dispatch 12 (1991).

5  Agreement for Cooperation Between the Government of the United States of America -
and the Government of India Concerning Peaceful Uses of Nuclear Energy (October
10, 2008) available at hitp://responsiblenucleartrade.com/keydocuments/india_123_
agreement_text.pdf. The 123 Agreement is a bilateral treaty between India and the
United States, which aims to ‘to enable full civil nuclear energy cooperation’ between
the parties (see Article 2). The deal is termed a ‘123 Agreement’ after § 123 of the
United States Atomic Energy Act (AEA) (1954) 83-703 Public Law 68 Statute 919, which
provides, inter alia, that before the United States can cooperate over nuclear materials
with any other state, an agreement must be signed setting out the ‘terms, conditions,
duration, nature and scope of the cooperation’. The United States has made over twenty
such bilateral “123’ agreements.

[ See for example, Mar1o CARRANZA, SOUTH ASIAN SECURITY AND INTERNATIONAL NUCLEAR
Orper: CreaTING A RoBusT INDO-PakisTANI NUcLEAR ARMS ConTrOL REGIME 2, 44 (2009)
[Hereinafter, “Carranza”]; KesavWable, The US-India Strategic Nuclear Partnership: A
Debilitating Blow to the Non-Proliferation Regime, 33 BROOKLYN JOURNAL OF INTERNATIONAL
Law 719, 720-721 (2007-2008) [Hereinafter, “Wable”].

7 Wable, 729-730; Jorn Miiller, The Signing of the US-India Agreement Concerning Peaceful
Uses of Nuclear Energy, 1 GOTTINGEN JourNaL oF INTERNATIONAL Law 179-198 (2009);
PR. Chari, Introduction in P. R. Caar (ed) INpo-US NucLear DeaL: SEEKING SYNERGY
IN BiLaTerALISM 1, 9 (2009).
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subsequent adoption into customary international law.® Unlike treaty law, which only
binds states that have signed and ratified the treaty in question,® rules of customary
international law bind all states prima facie.!® One implication of a finding that key
provisions of the NPT are also binding in custom, then, would be that India is
prima facie in breach of international law simply by possessing nuclear weapons,
as this is something prohibited for all but the five ‘official’ NWS under Article II
of the NPT. In other words, India would have the status of an NPT non-signatory
state that was nonetheless bound to disarm its nuclear arsenal and then refrain from
(re)obtaining any nuclear arms in the future, albeit that this obligation incumbent
on India would derive from customary international law and not directly by way
of the NPT itself.

Having said this, there is a possible exception to customary international law’s
universally binding force: the so-called ‘persistent objector rule’. This rule provides
that “a State which persistently objects to a rule of customary international law
during the formative stages of that rule will not be bound by it when it comes into
existence.’!" States are thus — at least in theory — not bound by new customary rules
to which they have persistently objected. The continued practice of post-nuclear
India in rejecting specific aspects (and indeed the very nature) of the legal nuclear
non-proliferation regime would certainly fit the model of a ‘persistent objector’
state. It can therefore be argued that India is not merely a non-signatory to the

8  See for example Wable, 738; David Koplow, Parsing Good Faith: Has the United States
Violated Article VI of the Nuclear Non-Proliferation Treaty?, 93 WisconsiN Law Review
301, 390 (1993); Carranza, 42; Thomas Graham, South Asig and the Future of Nuclear
Nonproliferation (1998), Arms ConTtroL Topay auvailable at hitp:/fwww.armscontrol.
org};ct/ 998_05/grmy98> (arguing that, by 1998 and indeﬁfndent of the NPT, "an
international norm of behaviour [had] developed establishing that the number of nuclear-
weapon states...would remain aLtfve.“); Susan Carmody, Balancing Collective Security and
National Sovereignty: Does the United Nations Have the Right to Inspect North Korea’s Nuclear
Facilities, 18 Fororam INTERNATIONAL Law JournaL 229, 273 (1994-1995); OrdeKittrie, -
Averting Catastrophe: Why the Nuclear Nonproliferation Treaty Is Losing Its Deterrence
Capacity and How o Restore It MicHiGan JournaL orF INTERNATIONAL Law 337, 340-341,
-350 (2006-2007) [Hereinafter, “Kittrie”] (indicating that the non-proliferation regime
may be customary in nature, but ultimately not concluding decisively on the question);
Geoffrey Carlson, An Offer They Can’t Reﬁ‘:se — The Security Council Tells North Korea to
Re-Sign the Nuclear Non-Proliferation Treaty, 46 CoLUMSBIA JOURNAL OF TRANSNATIONAL
Law 420, 429-431 (2007-2008) (though the customary status of aspects of the regime
is only implicit in Carlson’s analysis); Andreas Persbo, Is the Partial Test Ban Treaty
Customary Law? (2006) available at hitp://www.armscontrolverification.org/2006/10/
is-partial-test-ban-treaty-customary.html [Hereinafter, “Persbo”] (though again, this
conclusion is only implicit in Persbo’s analysis).

9  Supranote 3.

10  See for example, James Kelly, The Twilight of Customary International Law, 40 VirGiNia
JourNaL oF INTERNATIONAL Law 449, 451 {1999-2000).

11 Olufemi Elias, Persistent Objector, Max PLANCK ENCYCLOPAEDIA OF PUBLIC INTERNATIONAL
Law (2009) available at www.mpepil.com. This is a good expression of the common
definition of the rule [Hereinafter, “Elias”].
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NPT, but is also a persistent objector to any customary international law norms
that may ‘mirror’ the provisions of that treaty.

This article considers, first, whether Article II of the NPT may have acquired
additional binding force under customary international law, as some scholars have
argued. Such a claim is highly debatable, but can be credibly made. Secondly,
there follows an examination of India’s possible persistent objector status to any
such customary prohibition on the acquisition or possession of nuclear weapons
(for all but the “official’ NPT NWS), assuming that one accepts that this customary
obligation exists at all. As a non-signatory to the NPT, it is indisputable that India
has every right under conventional (that is, treaty-based) international law to
possess nuclear weapons. The aim of this article is therefore to clarify India’s nuclear
weapons power status under customary international law.

Itis concluded that the obligation contained in NPT Article Il is probably not
separately binding in customary international law, albeit that a case for this can be
made. In any event, even if one accepts a customary international law obligation on
NNWS to disarm, this cannot apply to India because it has persistently objected to
this obligation, meaning that it is exempt from any possible customary international
law rule. India therefore retains a legal right to possess its nuclear weapons in
treaty law (because it is not a party to the NPT) and in customary international
law (because it is unclear whether such an obligation exists in custom and, even
if it does, the rule cannot bind India because of India’s persistent objector status).

I1. THE CusTOMARY STATUS OF ARTICLE Il OF THE NPT
A. Background to the NPT Regime and the Substance of Article II

This article is not the place to examine the nuclear non-proliferation regime
under international law in any detail,”? but a very brief summary is here necessary.
It is often stated, as noted above, that the NPT represents the ‘cornerstone’ of
international law’s system of non-proliferation.” As is well known, the treaty
provides the underpinning legal framework in this area by setting out a system
of differentiated obligations between two groups of states: the NWS and the

12 An excellent summary of the nuclear non-proliferation regime under international
law is provided by Joyner, 3-76.

13 Supranote 4.

14  For the purposes of the NPT, a NWS "is one which has manufactured and exploded a nuclear
weapon or other nuclear explosive device prior to 1 January 1967 Article IX (3), NPT. This
group is comprised of the permanent members of the United Nations Security Council:

the United States, the United Kingdom, Russia (formerly the Soviet Union), France
and China.
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NNWS." The NPT embodies and formalises a ‘grand bargain’ between these two
groups.' By entering into the legal framework of the NPT, the NNWS undertook
not to seek to acquire, by any means, nuclear weapons."These states also accepted
an obligation to conclude safeguard agreements with the International Atomic
Energy Agency (IAEA) to monitor their peaceful uses of nuclear energy and to be
restricted by such agreements in the context of the transfer of nuclear materials or
technology for peaceful purposes.’™

In return for this promise on the part of the NNWS to curtail the global
spread of nuclear armaments - and to concede their pre-existing right to acquire
them — the NPT reaffirmed the ‘inalienable right’ of all states to pursue peaceful
uses of nuclear energy."” Furthermore, the NWS undertook to refrain from
the proliferation of nuclear weapons (or technologies that could lead to their
development),® gave a commitment to facilitate the advancement of peaceful uses
of nuclear energy in other states? and, finally, agreed to move towards complete
nuclear disarmament themselves.? The law regarding non-proliferation, then, is
essentially premised on the bargain at the heart of the NPT between the nuclear
‘haves’ and ‘have-nots’.?

Under the NPT framework, India (along with Pakistan, Israel and the DPRK)
is in the anomalous position of being a de facto nuclear ‘have’, while at the same
time being classed as a de jure nuclear ‘have-not’. India clearly does not meet the
NPT’s definition for a NWS, in that it had not ‘manufactured and exploded a
nuclear weapon’ prior to 1 January 1967.* Under the NPT, then, India is defined
as a NNWS. Yet India has in effect been part of the ‘nuclear powers club’ since the
Pokhran-I tests of 1974 and the detonations of what India termed ‘peaceful nuclear

15 Being those states that do not meet the test for NWS set out in Article IX (3), NPT.
16  See for example Joyner, 9.

17  See Article I, NPT.

18  Article III, NPT.

19 Article IV, NPT.

20 Article ], NPT.

21 Article V, NPT.

22 Article VI, NPT.

23 Andreas Paulus and Jérn Miiller, Survival Through Law: Is There a Law Against Nuclear
Proliferation, 18 Finnisu Yearsook oF INTErRNATIONAL Law 83, 133 (2007) {Hereinafter,
"PauLus aND MULLER”].

24 Article IX (3), NPT; Supra note 14 and 15.
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explosions.” This de facto status as a nuclear weapons state was obviously firmly
underlined by the 1998 Pokhran-II tests and India’s explicit self-declaration of
nuclear weaponisation.”® Nonetheless, at least as the regime of the NPT currently
functions, India is officially a NNWS.7

The key provision of the NPT in relation to India’s nuclear weapons power
status is Article II, which provides:

Each non-nuclear-weapon State Party to the Treaty undertakes not
to receive the transfer from any transferor whatsoever of nuclear
weapons or other nuclear explosive devices or of control over
such weapons or explosive devices directly, or indirectly; not to
manufacture or otherwise acquire nuclear weapons or other nuclear
explosive devices; and not to seek or receive any assistance in the
manufacture of nuclear weapons or other nuclear explosive devices.”

Thus, if India were to become an NPT party — something which will simply
not happen under the current NPT framework, but let us suspend our disbelief
momentarily - given that it is technically a NNWS in possession of nuclear
weapons, it would be bound under Article II to disarm all existing nuclear arms
and to desist from producing or acquiring any more. Of course, India will never
join the NPT as a NNWS, but if the obligation contained within Article Il can also
be considered as being binding under customary international law, then India would
be obliged to give up its nuclear arsenal, irrespective of the fact that it is not bound
to do so directly under the NPT.

B. Is Article II of the NPT also Binding in Customary International Law?

The crucial question, then, is whether NPT Article II also has binding force
under customary international law (or, more accurately, whether the obligation

25 PR.Chari, Pokharan-I: Personal Reflections 80, INsTiTUTE OF PBACE AND CONFLICT STUDIES,
SeeciaL Rerort (1999), available at http://www.ipcs.org/pdf_filefissue/SR80-Chari-
Final.pdf. The 1974 Pokhran-l tests were in reality largely indistinguishable from
the explosion of a nuclear weapon, see Carranza, 44, On this basis Ahlstrom tellingly
referred to the tests as being "allegedly peaceful”, Christer Ahlstrdm, Arrows for India? -
Technology Transfers of Ballistic Missile Defence and the Missile Technology Control Reginte,
9 Journatr or ConrLICT AND Securrty Law 103, 119 (2004).

26  See Statements from India and Pakistan, BBC News (1998) available at http://news.bbc,
co.uk/1/hifevents/asia_nuclear_crisis/world_media/114139.stm.

27  Wable, 730,
28 Article I, NPT.
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contained in NPT Article Il is additionally a rule of custom). It is certainly possible
for customary legal rules to stem initially from provisions in multilateral treaties
and become binding on non-parties.”” As D’ Amato has phrased this:

A treaty is obviously not equivalent to custom; it binds only the
parties, and binds them only according to the enforcement provisions
contained in the treaty itself. However, rules in treaties reach beyond
the parties because a treaty itself constitutes state practice.®

As with customary international law more generally, the additional customary
status of any given treaty rule ultimately turns on whether said rule has been
sufficiently practiced, and whether states have accepted the rule as being customary
international law (the so-called ‘opinio juris’ element).*'A number of writers have
taken the view that some of the treaty-based nuclear non-proliferation norms
contained in the NPT have become part of customary international law.* However,
NPT Article Il can only be viewed as being customary law if sufficient state practice
and opinio juris are present.

With regard to the state practice element, those writers that claim the
customary status of certain NPT provisions point to the fact that the NPT enjoys
near-universal membership and adherence.®As of December 2011, the NPT has

29 For example, Article 38, Vienna Convention on the Law of Treaties 1969 holds that
a treaty can become “binding upon a third State as a customary rule of international
law, recognized as such”. This position has also been adopted more than once by the
International Court of Justice (IC]), most notably in the North Sea Continental Shelf
Cases (Federal Republic of Germany v. Denmark, Federal Republic of Germany
v. Netherlands) merits, [1969] IC] Reports 4, at [60]-[81] [Hereinafter, “North Sea
Continental Shelf’). See also Roger Clark, Trealy and Custom in Laurence Boisson
DE CHAZOURNES AND PHILIPPE SANDS (eds), INTERNATIONAL Law, THE INTERNATIONAL
Courr or JusTice AND NucLear Wearons 171, 172-176 (1999). On the parallel nature
of obligations that are binding in both conventional and customary international law,
see Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United
States of America), jurisdiction of the court and admissibility of the application [1984]
ICJ Reports 392 at [73].

30 Anthony D’Amato, Trashing Customary International Law, 81 AMERICAN JOURNAL OF
InTERNATIONAL Law 101, 103 (1987) [Hereinafter, “D’ Amato”].

31 See Robert Cryer, Of Custom, Treaties, Scholars and the Gavel: The Influence of the
International Criminal Tribunals on the ICRC Customary Law Study, 11 Journat oF CoNFLICT
AND SECUrITY Law 239, 244 (2006) [Hereinafter, “Cryer”]. These two elements - state
practice and opiniojuris - are required for all customary international law formation. For
a detailed examination, see Michael Akehurst, Custom ag a Source of International Law, 47
BRITISH YEARBOOK OF INTERNATIONAL Law 1-53 (1974-1975) [Hereinafter, “Axesurst”].

32 Supranote8.

33 Forexample, Persbo indicates that near universal membership of the NPT is indicative
of the customary international law status of NPT Article Il obligations, although this

is only implicit in his analysis, see Persbo.
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